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Insurance Companies:  Take Steps to Manage 
Regulatory Risks in Entering the Retail 
Mortgage Lending Business 

Introduction 

A new trend is emerging as insurance companies seek to become the new financial supermarkets.  While 

insurance companies have been long-time players in commercial lending, it is clear they are looking to 

diversify into new areas and innovate as much as possible, particularly into retail mortgage lending.  

Motivated by, among other things, the possibility of higher returns, a lack of liquidity in the securitization 

market, low yields in traditional investments, such as U.S. Treasury and sovereign debt, and the levels of 

capital required for more aggressive investments, a quiet reshuffling of the lending industry is emerging 

as insurance companies begin to join the ranks of the nonbank lenders. 

While this emerging trend will provide insurance companies with promising financial opportunities, it is 

important to recognize that a complex web of overlapping federal and state laws apply to these lending 

transactions, in a context where insurance companies may face potential reputational, regulatory and 

financial scrutiny as regulators view them as new players in the so-called “shadow” banking system.  

Accordingly, it is critical for insurance companies that enter the lending business to be in a position to 

identify and adopt effective compliance programs, policies and procedures to comply with the myriad of 

federal and state laws that will apply to their lending activities.  This memo provides a checklist of three 

major areas that should be addressed to ensure compliance with mortgage lending laws and to avoid 

unwanted – or unintended – consequences: 

 A regulatory compliance game plan; 

 Understanding the major federal and state laws applicable to mortgage lending; and 

 An overview of “best practices” in mortgage lending and resources for identifying and 

implementing such practices. 

General Regulatory Compliance Game Plan 

Before offering lending products and services, each insurance company should consider a 

comprehensive business plan for regulatory compliance: 

 Identify specific lending products and services to be offered. 
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 Undertake a comprehensive survey of federal and state laws, regulations, regulatory policies, 

guidance and judicial precedents applicable to advertising, solicitation, offer or sale of such 

products and services, including: 

 Review state licensing requirements and required conditions of approval. 

 Establish ongoing policies and procedures, compliance, examination and oversight 

requirements, staffing and delegations. 

 Prepare standard lending agreements that contain provisions complying with all relevant 

federal and state laws. 

 Address required customer notices, disclosures, disclaimers and requirements. 

 Implement appropriate privacy and “opt-out,” “opt-in” requirements. 

 Construct any website page(s) related to advertising solicitation, offer or sale of such 

products and services in accordance with the foregoing requirements, as well as relevant 

internet and other regulatory requirements for home and all subpages. 

 Adopt customer “intake” policies and procedures that comply with all federal and state anti-

money laundering requirements; including compliance officer compliance certificates where 

applicable – e.g., New York. 

 Ensure that all lending terms and conditions comply with applicable usury and lending laws. 

 Implement a robust “pyramid” compliance program with clear lines of reporting, responsibility, 

accountability, delegations and waivers. 

 Prepare a robust compliance audit program that will minimize potential regulatory risk. 

Mortgage Lending:  Major Federal and State Consumer Laws 

Major Federal Consumer Laws 

Federal statutes, regulations, and related guidance related to mortgage lending1 include, but are not 

limited to: 

 Equal Credit Opportunity Act (“ECOA”)2 and Regulation B, promulgated thereunder:3  ECOA 

prohibits creditors from discriminating against applicants for credit on the basis of certain 

protected classes, including; race, color, religion, national origin, sex, marital status, age, 

because the applicant receives income from a public assistance program or because an applicant 

has in good faith exercised any right under the Consumer Credit Protection Act; 

                                                      

1  A number of the regulations and statutes summarized below are described in more detail by the Board.  See 

Board of Governors of the Federal Reserve, Division of Consumer and Community Affairs, Consumer 

Compliance Handbook, https://www.federalreserve.gov/boarddocs/supmanual/cch/cch.pdf. 

2  15 U.S.C. §§ 1691 et seq.; see also Department of Justice, The Equal Credit Opportunity Act, 

https://www.justice.gov/crt/equal-credit-opportunity-act-3. 

3  12 C.F.R. Part 1002. 

https://www.federalreserve.gov/boarddocs/supmanual/cch/cch.pdf
https://www.justice.gov/crt/equal-credit-opportunity-act-3
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 Fair Housing Act:4  The Fair Housing Act prohibits discrimination against consumers who are 

renting, buying, or securing financing for housing.  The prohibitions cover discrimination because 

of race, color, national origin, religion, sex, disability, and the presence of children.  In the context 

of mortgage lending, the Fair Housing Act prevents a lender from refusing to make or purchase a 

loan, refusing to provide information about a loan, imposing different terms or conditions on a 

loan or for purchasing a loan, or to discriminate in appraisal; 

 Gramm-Leach-Bliley Act (“GLBA”)5 and Regulation P, promulgated thereunder:6  GLBA was a 

wide-ranging banking reform law, but one of its requirements, further explicated by Regulation P 

as currently administered by the Consumer Financial Protection Bureau (“CFPB”), is that financial 

services companies are required to protect customers’ confidential personal information and send 

privacy notices to customers informing them of certain rights they have with respect to their 

information; 

 Fair Credit Reporting Act (“FCRA”)7 and Regulation V, promulgated thereunder:8  FCRA 

promotes the accuracy, fairness, and privacy of information in the files of consumer reporting 

agencies.  Consumers, among other rights, have the right to know what information is in their 

files, if any information has been used against them, to ask for credit scores, to dispute 

information in a their files, and to sue violators; 

 Federal Unfair, Deceptive, or Abusive Acts or Practices Laws (including Section 5 of the 

Federal Trade Commission Act (“FTC Act”)):9  Section 5(a) of the FTC Act prohibits “unfair or 

deceptive acts or practices in or affecting commerce.”  This prohibition applies to all persons 

engaged in commerce, which would include mortgage lenders as well as banks; 

 Truth In Lending Act (“TILA”)10 and Regulation Z, promulgated thereunder:11  TILA requires 

creditors to clearly and conspicuously disclose costs and conditions with respect to credit; 

 Qualified Mortgage/Ability to Repay Rule:12  Creditors originating certain mortgages are 

required to make a good faith determination before making a loan that the borrower will be able to 

repay it; 

                                                      

4  42 U.S.C. §§ 3601-3619; 24 C.F.R. Part 100.  See also HUD.gov, Fair Housing – It’s Your Right, 

https://portal.hud.gov/hudportal/HUD?src=/program_offices/fair_housing_equal_opp/FHLaws/yourrights. 

5  15 U.S.C. §§ 6801-6809. 

6  12 C.F.R. Part 1016. 

7  15 U.S.C. § 1681; see also FTC, A Summary of Your Rights under the Fair Credit Reporting Act, 

https://www.consumer.ftc.gov/articles/pdf-0096-fair-credit-reporting-act.pdf. 

8   12 C.F.R. Part 222. 

9  See 12 U.S.C. § 5531 (Dodd-Frank Act standards); 15 U.S.C. § 45 (Section 5 of the FTC Act).  See also Board 

of Governors of the Federal Reserve, Division of Consumer and Community Affairs, Consumer Compliance 

Handbook, FTC Act, Section 5: Unfair or Deceptive Acts or Practices 1-2 (December 2016), 

https://www.federalreserve.gov/boarddocs/supmanual/cch/ftca.pdf. 

10  15 U.S.C. §§ 1601 et seq. 

11  12 C.F.R. Part 1026. 

12  15 U.S.C. §§ 1639(h) and 1639c; see also 12 C.F.R. Part 1026. 

https://portal.hud.gov/hudportal/HUD?src=/program_offices/fair_housing_equal_opp/FHLaws/yourrights
https://www.consumer.ftc.gov/articles/pdf-0096-fair-credit-reporting-act.pdf
https://www.federalreserve.gov/boarddocs/supmanual/cch/ftca.pdf
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 Real Estate Settlement Procedures Act (“RESPA”)13 and Regulation X, promulgated 

thereunder:14  RESPA requires certain disclosures (regarding real estate transactions, settlement 

services, consumer protection laws, and the potential for transfer of mortgage servicing) to 

homebuyers and sellers, and combats certain abusive practices in the real estate settlement 

process, including kickbacks and referral and certain other fees; 

 Home Ownership and Equity Protection Act15 and applicable portions of Regulation Z, 

promulgated thereunder: 16  Home equity loans and refinancings at high interest rates are subject 

to additional disclosure requirements and restrictions on terms; 

 Home Mortgage Disclosure Act (“HMDA”)17 and Regulation C, promulgated thereunder:18  

HMDA requires mortgage lenders to report certain data to regulators on a loan-by-loan and 

application-by-application basis, both about the loan and about the borrower or applicant; 

 Electronic Fund Transfer Act (“EFTA”)19 and Regulation E, promulgated thereunder:20  EFTA 

requires disclosures to consumers related to electronic funds transfers, including the use of 

ATMs, preauthorized transfers, online and telephone bill payments, and gift cards; it includes a 

prohibition on the charging of overdraft fees without consumer consent; 

 National Flood Insurance Act (“NFIA”):21  The NFIA created a national flood insurance program 

which provides for federally subsidized flood insurance for property located within certain high-

flood-risk geographic areas that participate in the program; 

 Servicemembers Civil Relief Act (“SCRA”):22  The SCRA provides benefits to members of the 

military, including caps and reductions on interest rates on loans, including mortgages, during the 

servicemember’s period of service; and 

 The CFPB’s Unfair, Deceptive, or Abusive Acts and Practices (“UDAAP”) Authority: The 

CFPB has the authority to prevent UDAAP under the Dodd-Frank Act,23 and has relied on this 

authority in enforcement actions.24 

                                                      

13  12 U.S.C. §§ 2601-2617. 

14  12 C.F.R. Part 1024; see also HUD, Real Estate Settlement Procedures Act, https://portal.hud.gov/ 

hudportal/HUD?src=/hudprograms/respa. 

15  15 U.S.C. § 1639. 

16  12 C.F.R. § 1026.32. 

17  12 U.S.C. §§ 2801 et seq. 

18  12 C.F.R. Part 1003. 

19  15 U.S.C. § 1693b. 

20  12 C.F.R. Part 205. 

21  42 U.S.C. §§ 4011-4031; 12 C.F.R. Part 22. 

22  50 U.S.C. app. §§ 501 et seq. 

23  Dodd-Frank Act § 1031 (codified at 12 U.S.C. § 5531). 

24  See, e.g., In the matter of Dwolla, Inc., 2016-CFPB-0007 (Mar. 2, 2016), http://files.consumerfinance.gov 

/f/201603_cfpb_consent-order-dwolla-inc.pdf; see also CFPB Supervision and Examination Manual, UDAAP 

(October 2012), https://www.consumerfinance.gov/policy-compliance/guidance/supervision-examinations/. 

https://portal.hud.gov/hudportal/HUD?src=/hudprograms/respa
https://portal.hud.gov/hudportal/HUD?src=/hudprograms/respa
http://files.consumerfinance.gov/f/201603_cfpb_consent-order-dwolla-inc.pdf
http://files.consumerfinance.gov/f/201603_cfpb_consent-order-dwolla-inc.pdf
https://www.consumerfinance.gov/policy-compliance/guidance/supervision-examinations/
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Mortgage Lending:  Applicability of Other Federal Consumer Financial and Consumer Protection Laws 

 Alternative Mortgage Transaction Parity Act:  The Alternative Mortgage Transaction Parity Act 

(“AMTP Act”)25 preempts state laws that had restricted “housing creditors” from making any 

mortgages other than conventional fixed-rate mortgages.  A “housing creditor” is defined as a 

depository institution, a lender approved by the HUD for participating in any mortgage insurance 

program under the National Housing Act, any person who regularly makes loans secured by 

interests in residential property, and their transferees.26 

 Consumer Leasing Act:  The Consumer Leasing Act (“CLA”)27 imposes certain requirements on 

“consumer leases,” including that certain lease costs and terms be disclosed, restricts the size or 

penalties for delinquency or default and the size of residual liabilities, and requires certain 

disclosures in lease advertising.28  A “consumer lease” is defined as a “contract in the form of a 

lease or bailment for the use of personal property by a natural person.”29 

 Fair Credit Billing Act:  The Fair Credit Billing Act (“FCBA”)30 protects consumers from unfair 

billing practices and provides a mechanism to resolve billing errors.  It requires creditors to 

resolve billing errors to consumer credit accounts upon notice from the consumer.31 

 Fair Debt Collection Practices Act:  The Fair Debt Collection Practices Act (“FDCPA”)32 

establishes provisions for cancellation and termination of private mortgage insurance coverage, 

sets forth certain disclosure and notification requirements by mortgagees and services, and 

requires the return of unearned premiums.  The statute defines “mortgagee” as “the holder of a 

residential mortgage at the time at which that mortgage transaction is consummated.”33 

 Interstate Land Sales Full Disclosure Act:  The Interstate Land Sales Full Disclosure Act 

(“ILSFDA”)34 regulates the sale of subdivided land that is marketed and sold through interstate 

commerce.35 

 SAFE Mortgage Licensing Act:  The Secure and Fair Enforcement for Mortgage Licensing Act 

(“SAFE Act”)36 applies to entities engaged in mortgage origination, and requires those entities to 

be licensed or registered.  An entity is a “mortgage loan originator” if it (i) takes a residential loan 

                                                      

25  12 U.S.C. §§ 3801-3806. 

26  See 12 U.S.C. § 3802(2); 12 C.F.R. § 1004.2. 

27  15 U.S.C. §§ 1667-1667f. 

28  See FTC, Consumer Leasing Act, http://www.ftc.gov/enforcement/statutes/consumer-leasing-act. 

29  See 15 U.S.C. § 1667(1). 

30 See 15 U.S.C. §§1692(e)-1692p. 

31  See 15 U.S.C. § 1692a(6); see also FTC, Consumer Information, https://www.consumer.ftc.gov/articles/0149-

debt-collection. 

32  12 U.S.C. §§ 4901-4910 

33  12 U.S.C. § 4901(10). 

34  See 15 U.S.C. § 1701 et seq. 

35  See 15 U.S.C. § 1703. 

36  See 12 U.S.C. § 5101-5116. 

http://www.ftc.gov/enforcement/statutes/consumer-leasing-act
https://www.consumer.ftc.gov/articles/0149-debt-collection
https://www.consumer.ftc.gov/articles/0149-debt-collection
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application, and (ii) offers or negotiates terms of a residential mortgage loan for compensation or 

other gain.37 

Overview:  Best Lending Practices 

Based on the areas of exposure discussed above, we believe it would be prudent to consider the 

following practices: 

 Ensure adequate oversight and training of robust lending staff to ensure compliance with 

applicable laws and regulations. 

 Ensure robust representations, warranties and covenants in all lending documents. 

 Implement a robust fair lending compliance and monitoring program, including the following 

elements: 

 An up-to-date fair lending policy statement; 

 Regular fair lending training; 

 Ongoing monitoring for compliance with fair lending policies and procedures; 

 Ensure credit decisions made in a non-discriminatory manner; and 

 Perform and document a business analysis of lending standards that could have a disparate 

impact on protected classes, such as FICO limitations, LTV maximums and loan types. 

 Evaluate sales practices and products for compliance with unfair, deceptive and abusive acts 

and practices laws.  This may include review of the following: 

 distribution channels; 

 marketing strategy; 

 policies, procedures, controls, and training in respect to sales and marketing practices; 

 consumer complaints; and 

 defensive lawsuits, negative press accounts, and state or federal enforcement activity. 

 Carefully reviewing and limiting the loan products.  To the extent that non-conforming loans 

are permitted, ensure that the lender has reviewed and understands the product, the underwriting 

for the product, and the marketing of the product.  Consider placing dollar or percentage limits on 

the amount of each non-conforming product, as well as aggregate limits for non-prime, non-

conforming products generally. 

 Be aware of changes that may occur, or requirements that may apply, during the time period a 

mortgage loan is held in portfolio, e.g., TILA requirements. 

                                                      

37  See 12 C.F.R. §§ 1007.101-1007.105. 
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 Remain up to date on regulatory interpretations, enforcement orders, and case law developments 

related to laws applicable to all lending activities. 

A number of financial services regulators have provided resources for their various regulated entities 

engaged in mortgage lending to encourage best practices.  These resources include: 

 A “Mortgage Banking” chapter of the OCC’s Comptroller’s Handbook, which is targeted internally 

toward bank examiners but also externally toward bankers;38 

 Focused on community banks and, in particular, their compliance with the Community 

Reinvestment Act, the FDIC’s Affordable Mortgage Lending Center;39 

 A quality control best practices guide from Freddie Mac, which provides checklists and 

summarizes requirements for a mortgage lender to sell loans it originates on to Freddie Mac.  

While not all of these requirements will be applicable to mortgage lenders that do not sell loans to 

Freddie Mac, many of the quality control practices in the guide could be useful as an example of 

best practices in other contexts;40 

 The New York State Mortgage Banker Guidebook; while not all elements of the Guidebook will be 

applicable to all mortgage lenders, because one focus of the document is New York-specific 

licensing requirements, many elements may be useful for determining best practices;41 and 

 For the priorities of the Federal Reserve Board with respect to examination of mortgage lenders, 

Section 3070 of the Bank Holding Company Supervision Manual covers mortgage bankers,42 and 

with respect to compliance with consumer laws including a number of the laws referred to above, 

the Board’s Consumer Compliance Handbook applies.43 

                                                      

38  OCC, Comptroller’s Handbook, Mortgage Banking 1 (February 2014), 

https://www.occ.treas.gov/publications/publications-by-type/comptrollers-handbook/ch-mortgage-banking.pdf. 

39  FDIC, Affordable Mortgage Lending Center, https://www.fdic.gov/consumers/community/ 

mortgagelending/index.html. 

40  Federal Home Loan Mortgage Corporation, Quality Control Best Practices (July 2016), 

http://www.freddiemac.com/singlefamily/pdf/qc_practices.pdf. 

41  New York State Department of Financial Services, New York Mortgage Banker Guidebook (September 2016), 

http://dfs.ny.gov/banking/mortgage_banker_guidebook.pdf.  The ability to meet the minimum licensing 

requirements in one state might be viewed as one way to show the use of best practices nationwide. 

42  Board of Governors of the Federal Reserve, Bank Holding Company Supervision Manual § 3070 (July 2014), 

https://www.federalreserve.gov/publications/files/3000p1.pdf. 

43  Board of Governors of the Federal Reserve, Division of Consumer and Community Affairs, Consumer 

Compliance Handbook, https://www.federalreserve.gov/boarddocs/supmanual/cch/cch.pdf. 

https://www.occ.treas.gov/publications/publications-by-type/comptrollers-handbook/ch-mortgage-banking.pdf
https://www.fdic.gov/consumers/community/mortgagelending/index.html
https://www.fdic.gov/consumers/community/mortgagelending/index.html
http://www.freddiemac.com/singlefamily/pdf/qc_practices.pdf
http://dfs.ny.gov/banking/mortgage_banker_guidebook.pdf
https://www.federalreserve.gov/publications/files/3000p1.pdf
https://www.federalreserve.gov/boarddocs/supmanual/cch/cch.pdf
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Conclusion 

Insurance companies engaging in mortgage lending have significant opportunities for new business 

growth, but face a myriad of federal and state statutory and regulatory requirements, a number of which 

are discussed above. New activities will bring new scrutiny.  Therefore, to be prepared for the regulatory 

environment, insurance companies should ensure that they (i) have the appropriate policies and 

procedures in place to enable them to comply with their various regulatory requirements, while tailoring 

such policies to their businesses, (ii) employ and train compliance staff to successfully oversee 

compliance with the many regulatory requirements applicable to mortgage lending, and (iii) consult 

appropriate outside legal counsel in order to ensure that the compliance policies and procedures are 

adequate and appropriate to protect against potential regulatory risk in mortgage lending activities, and 

that compliance staff has sufficient support to meet the needs of the business. 

* * * 
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